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 BEFORE THE SPECIAL JUDGE AT DHUBRI 

Special Case No.15/2009  

 U/s. 25 (1-A) Arms Act & 20 (B) of N.D.P.S. Act, 

                   State of Assam 

          -Vs- 
 

  Md. Abdul Karim Mandal 
                   

Present :   Mr. A. Bhattacharyya, AJS 
 Special Judge, Dhubri 

 

Sri M. Zaman, Public Prosecutor, Dhubri for the State 
Sri Aminur Rahman Ahmed, Advocate for the accused.   

 
Evidence recorded  :  20-04-2010, 19-08-2010, 06-01-2011, 
    20-08-2013, 11-09-2013, 25-09-2013,  
    15-11-2013, 21-12-2013 & 20-02-2014 

  
 

Date of Argument   :    20-02-2014  
Date of Judgment   :    28-02-2014   
 

J U D G M E N T  
 
  The brief story of the prosecution is that on 13-08-
2006, Shri B.S. Naruka, Deputy Commandant , 161 Bn. B.S.F. 
camped at Hallidayganj vide an ejahar states that getting on a 
tip-off, the B.S.F. personnel took search of the house of the 
accused named above and during search operation one 
country made pistol, one magazine, two rounds of live 
ammunitions, two numbers of empty shells  and one Kg. of 
Ganja worth Rs.25,000/- were recovered. Thus the occasion of 
filing of the instant ejahar. 
 
2.  The concerned Police Station on registration of a 
case on the aforesaid ejahar took up the investigation and at 
the conclusion of the investigation laid the charge-sheet under 
Section 25 (1-A) of Arms Act and 20 (B) of N.D.P.S. Act. 
 

3.  After commitment and on the appearance of the 
accused, the charges there under were framed. The charges so 
framed were read over, explained and interpreted to the 
accused to which he pleaded not guilty. 
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4.  During trial the prosecution side after examining as 
many as 16 (sixteen) P.Ws closed their side. Statement of the 
accused is recorded. I heard arguments of the case from both 
the parties. 
 
 

5.  Now, the point for determination in this case will be 
as to: 

Whether the materials surfaced in the testimonies of 
the P.Ws would justify the conviction of the accused under the 
offences alleged of.?  

 

DECISIONS AND REASONS THEREON 
 

6.  To address the aforesaid point for determination 
obviously, perusal of the evidences on record is necessary. 
Thus let us have a look at the evidences on record. 
 
7.  P.W-1 Md. Abdul Baten states during trial and in his 
examination-in-chief that 3 (three) years back the incident had 
taken place. At that time he was V.D.P. Secretary. On the date 
of incident, the then O.C. of the Police Station asked him to 
bring an instrument of measurement. Accordingly he brought 
the same and handed it over to the police, which was seized 
vide Ext-1 wherein Ext-1 (1) is his signature.  
 

  From a perusal of the testimonies of the P.W-1, it 
appears that the witness has recorded failure to bring materials 
in support of the allegation of the prosecution. 
    
8.  P.W-2 Md. Ayub Ali was declared hostile by the 
prosecution. P.W-3 Md. Jinat Ali during trial has expressed total 
ignorance about the incident. 
 

9.  P.W-4 S.I. Dewan Wahidul Islam states during trial 
and in his examination-in-chief that on 29-09-2009 he was 
posted at Hatsingimari O.P. as the i/c. On that day the then O/c, 
South Salmara Police Station entrusted him with the 
investigation of the case but he got transfer order, so he could 
not achieve any progress in the investigation.   
 

  During cross examination he states that he did not 
seize anything in this case nor arrested the accused and also 
did not examine any witness during investigation of the case. 
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10.  P.W-5 S.I. Badan Singpho states during trial and in 
his examination-in-chief that on 04-04-2008 he was posted at 
Kharuabandha O.P. in the capacity of i/c. On that day the then 
O/c, South Salmara Police Station entrusted him with the 
investigation of this case. On being entrusted, he had gone 
through the C.D. and found that his previous I.O. S.I. Gouri Kt. 
Kalita visited the P.O, recorded the statement of the witnesses, 
seized the materials and also arrested the accused persons 
and forwarded him to the Court. Further, seized materials were 
sent to F.S.L. for examination and the report from expert was to 
be collected. However, he came to know that the aforesaid 
seized articles were not sent. Therefore, he again sent the 
seized arms to the Commandant, A.P.T.F, Goalpara. However, 
by this time he got transfer order and he could not achieve any 
progress in the investigation. 
 
11.  P.W-6 Md. Sofior Rahman states during trial that he 
knows the accused. After 2/3 days of the incident the I.O. of the 
case came to their village and told him alongwith other persons 
about the recovery of ganja and one pistol from the house of 
the accused. He did not witness the recovery of the aforesaid 
articles from the house of the accused nor did he witness the 
seizure of the said articles from the said house.  
 

   From a perusal of the testimonies of the P.W-6, it 
appears that the witness had come to know about the incident 
from the I.O. of this case and he did not witness the recovery of 
incriminating articles from the house of the accused. 
 
12.  P.W-7 Md. Abdus Sarkar Mandal was declared 
hostile by the prosecution.  
 

13.  P.W-8 Mosstt. Solema Khatun states during trial 
and in her examination-in-chief that accused is her husband. 
On the date of incident and at the relevant point of time B.S.F. 
personnel came to their house and took search of the house of 
the accused and recovered something and thereafter, took her 
husband alongwith the aforesaid articles to the Police Station. 
  

  During cross-examination, the P.W-8 who happens 
to be the wife of the accused states that the B.S.F. personnel 
numbering about 25 entered into her house and the articles in 
question were recovered from the broken house which was 
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occupied by her mother-in-law alongwith their children. At the 
time of recovery of the articles, she was not present. 
 
14.  P.W-9 Md. Amir Uddin Mondal states during trial 
and in his examination-in-chief that accused is his younger 
brother. On the date of incident and at the relevant point of time 
the B.S.F. personnel came to the house of his younger brother 
and apprehended him. The people of the village could not say 
anything as to why his younger brother was apprehended by 
the B.S.F.   
 

  During cross-examination the P.W-9 states that the 
accused was living alongwith his family members and relatives 
and he did not see the incident.  
 

 15.  P.W- 10 Sri Gajendra Nath Deka states during trial 
that on 18-08-2006 he was working as Sr. Scientific Officer in 
the Drugs and Narcotics Division. On that day he received a 
parcel through their Director in connection with South Salmara 
P.S. Case No.141/2006 for examination. The parcel consisted 
of 2 (two) exhibits enclosed with an envelope covered which 
was sealed with the impression of a seal corresponding with the 
seal impression forwarded.  

 
Description of Articles – One sealed envelope having two 
closed polythene packets containing about 25 grams dry plant 
materials in each, marked as A & B respectively. The samples 
were again marked by him as DN-211/2006(a) and DN-
211/2006 (b). 
 

Result of Examination – He has examined both the samples as 
per U.N. Laboratory Manual. Exhibits DN-211/2006(a) and DN-
211/2006 (b) gave positive test for cannabis (Ganja). Ext-2 is 
his report and Ext-2 (1) is his signature. This report was 
forwarded by the then Director A.K. Sinha. Exhibit-3 is the 
forwarding of the report wherein Ext-3 (1) is the signature of the 
then Director, A.K. Sinha, which he knows. 
  

16.  P.W-11 S.I. Iqbal Ahmed Khan states during trial 
and in his examination-in-chief that in the year 2006 he was 
posted at Hallidayganj under 161 Bn. B.S.F. In that year one 
day their B.S.F. personnel accompanied the local police 
personnel to go to a village in and around Hallidayganj. 
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Thereafter, the aforesaid personnel apprehended one person 
namely Abdul Karim and recovered one pistol, one magazine, 
two live ammunitions and two empty cartridges from the house 
of the accused person. The aforesaid articles were seized by 
the police and police obtained his signature in the seizure-list 
under Ext-4 wherein Ext-4 (1) is his signature. 
 

During cross-examination the P.W-11 states that 
the Deputy Commandant, Mr. B.S. Naruka was present 
alongwith them. He cannot remember the name of the village 
wherefrom the accused was apprehended. Accused was 
apprehended on the road nearing Hallidayganj and thereafter, 
the accused was brought to police station. He (P.W-11) did not 
visit the house of the accused nor he can say as to the distance 
of the house of the accused from the road. He did not see as to 
wherefrom the articles mentioned in the Ext-4 were recovered 
nor can he say as to who recovered the aforesaid articles. He 
put signature in the seizure-list in the police station on the next 
day of the incident.   

 

From a minute perusal of the testimonies of the 
P.W-11, it is revealed that the witness had not supported the 
prosecution story as regards the recovery and seizure of the 
incriminating articles from the house of the accused. 
 

 

17.  P.W-12 Kishor Ch. Nayak states during trial and in 
his examination-in-chief that in the year 2006 he was posted 
under 161 Bn. B.S.F. at Hallidayganj. Acting on a tip-off police 
personnel alongwith B.S.F. personnel visited the house of the 
accused. He was also included in the said party. After arrival at 
the house of the accused, the police party called the accused 
from outside of the house. On being asked, the accused could 
not give satisfactory reply, therefore, they took search of the 
house of the accused. During search operation from an earthen 
pot some articles such as one magazine, two live ammunitions 
and two empty cartridges were recovered. The same was 
seized vide Ext-4 and he put his signature therein under Ext-4 
(2). Thereafter, the accused alongwith articles were brought to 
the police station. There the then Deputy Commandant, Mr. 
B.S. Naruka laid the ejahar under Ext-5 wherein Ext-5 (1) is the 
signature of the then Deputy Commandant, B.S.F, which is 
known to him from long association. 
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During cross-examination the P.W-12 states that 
they visited the house of the accused at about 4-30/5 p.m. It 
was before sun set. He was accompanied by P.W. Iqbal Ahmed 
Khan. He cannot remember the name of the village of the 
accused. The compound of the house of the accused was 
consisting of three houses. The roof of the house was made of 
Jute stick whereas the walls were made of C.I. Sheets. He 
cannot say as to the occupants of the houses. He cannot say 
the number of occupants of those houses. He cannot 
remember as to whether they called the members of that 
village. He cannot say the names of the persons as to who 
entered into the house of the accused and took search thereof. 
He did not enter into the house. Also he cannot say as to 
wherefrom or as to who recovered the earthen pot in question 
from the house. The earthen pot was not seized by the police 
and nor was taken out by them. He himself and Iqbal Ahmed 
Khan put signatures in the seizure list at the same time.  
 

   From a perusal of the testimonies of the P.W-12, it 
is revealed that the witness has deposed in the same tune and 
manner as that of S.I. Iqbal Ahmed Khan (P.W-11).  Therefore, 
it can be observed that cogent materials in support of the story 
of the prosecution is also lacking from the testimonies of the 
P.W-12. 
 

18.  P.W-13 Purna Chandra Maharana states during trial 
and in his examination-in-chief that in the year 2006 he was 
posted at Hallidayganj under 161 Bn. B.S.F. On the date of 
incident their B.S.F. personnel accompanied the police 
personnel to a place near by village of Hallidayganj. At that 
time, he was in the reserved party of the B.S.F. Some articles 
were recovered from the accused but he did not witness the 
recovery as he was in the reserved party. Thereafter, police 
prepared the seizure list under Ext-4 wherein Ext-4 (3) is his 
signature. He cannot remember what was recovered. 
 

  During cross-examination the P.W-13 states that 
the informant Deputy Commandant Mr. B.S. Naruka was also 
alongwith him in the reserve party. He himself and the 
informant Mr. B.S. Naruka did not accompany the police 
personnel to the place of recovery. 
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  From a perusal of the testimony of the P.W-13, it 
appears that he did not witness the search of the house of the 
accused, recovery of the incriminating articles. 
 
19.  P.W-14 Hav. Sukra Bahadur Lama states during 
trial and in his examination in chief that on 18-08-2008 he was 
posted at 1st APTF Bn. Dakurvita, Goalpara as Armor. On that 
day on being requisitioned by the police in connection with 
South Salmara P.S. Case No.141/2006, he examined one Air 
gun. One Magazine, two rounds bullets and two empty cases. 
During investigation, he found the following: 

 

1. Air gun is hand made and serviceable arms.  
2. The magazine was also handmade and not 
 serviceable. 
3. The bullets two rounds are also handmade  and 
 live. 
4. The empty cases were also handmade. 
  

  Ext-6 is his report wherein Ext-6 (1) is his signature. 
   

20.  P.W-15 Inspector Gauri Kanta Kalita states during 
trial and in his examination-in-chief that on 13-08-2008 he was 
posted at Hatsingimari in the capacity of i/c, Hatsingimari O.P. 
under South Salmara Police Station. On that day the Deputy 
Commandant B.S. Naruka of 161 Bn. B.S.F, Camp at 

Hallidayganj lodged an ejahar before the O.P. and handed 

over the accused along with handmade pistol, some handmade 
ammunitions, empty cases and 1 (one) Kg. ganja.  Then he got 
the same entered into the General Diary and sent the ejahar to 
the South Salmara Police Station for registration of a case. 
Thereafter, he went to the place of occurrence and prepared 
the sketch map under Ext-7 but he did not put his signature 
therein. He recorded the statement of the witnesses. During 
investigation he seized the aforesaid articles vide Ext-4 wherein 
Ext-4 (4) is his signature. He also seized approximately 1 (one) 
Kg. of ganja alongwith 2 (two) polythene bags vide Ext-8 
wherein Ext-8 (1) is his signature. Thereafter, he sent the 
seized fire arms to the expert for examination also he took out 
the sample from the ganja and sent the sample to F.S.L. for 
examination. To take measurement of the seized ganja, he 
seized one measurement taking instrument vide Ext-1 wherein 
Ext-1 (2) is his signature. In the meantime, he got the transfer 
order and in the event of his transfer, he handed over the C.D. 
to the then O/c, South Salmara Police Station. 
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  The queries raised by the Court during trial, the 
P.W-15 states that the seized articles alongwith the accused 
persons were handed over by the B.S.F. personnel. So, it was 
known to them only under which circumstances the same was 
recovered. 
 

  During cross-examination, the aforesaid witness 
being one of the I.Os states that as per the ejahar, search and 
seizure were made on 12-08-2008 at 9-15 p.m. The informant 
did not file any written information to his superior authority 
about the search during night. He cannot say as to whether the 
informant had furnished written report to his superior authority 
about the receipt of secret information.  At the time of handing 
over of the seized articles, the B.S.F. personnel did not produce 
any independent witnesses as to the recovery of seized articles 
from the possession of the accused. The B.S.F. personnel did 
not prepare any seizure memo nor did they produce any kind of 
such paper before him. The pistol was seized on 13-08-2006 
and it was seized at 11-40 a.m. No Air gum was sent for 
examination. The police personnel did not accompany the 
B.S.F. personnel at the time of raid. The F.I.R. disclosed about 
the presence of custom personnel at the time of recovery but 
he did not examine any custom personnel. 
 

21.  P.W-16 S.I. Padma Kanta Das states during trial 
that on     10-03-2008 he was posted as i/c, Kharuabandha 
O.P. under South Salmara Police Station. On that day the then 
O/c of the South Salmara Police Station entrusted him with the 
investigation of this case. On being entrusted and on perusal of 
the C.D, he came to know that the case was earlier investigated 
into by his earlier police officials namely Gauri Kanta Kalita, S.I. 
of Police, Badan Singpho, S.I. of Police and Dewan Wahidul 
Islam, S.I. of Police. Further, he came to know that expert 
opinion as to the arms and Psychotropic substances are yet to 
be collected. Further, he collected the same and at the 
conclusion of the investigation he laid the charge-sheet. Ext-9 is 
the said charge-sheet wherein Ext-9 (1) is his signature. 
 

  During cross-examination he states that he did not 
examine any of the witness nor took search of the house of the 
accused also did not recover anything so also he did not make 
any seizure. He had got no knowledge about the statement 
made by P.W-7 before the concerned I.O. 
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   So these are all about the evidences on record.  
 

22.  On a minute perusal of the entire evidences on 
record, it appears that the instant prosecution was lunched 
against the accused on the allegation that getting on a tip-off, 
B.S.F. personnel took search of the house of the accused and 
during search operation some incriminating fire arms alongwith 
1 (one) Kg. of Ganja were recovered.  The then Deputy 
Commandant Mr. B.S. Naruka of B.S.F. alleged the aforesaid 
story in the ejahar under Ext-5 but from the evidence of P.W-
13, who happens to be B.S.F. personnel, the informant did not 
accompany B.S.F. personnel to the place of occurrence which 
shows that informant himself and the P.W-13 were not present 
at the place of occurrence. 
 

23.  This apart, B.S.F. personnel namely S.I. Iqbal 
Ahmed Khan  (P.W-11)  and Shri Kishor Ch. Nayak (P.W-12) 
could not also bring cogent materials as to the recovery of the 
incriminating articles from the exclusive physical possession of 
the accused. Further, it is seen that the case was investigated 
into by the police personnel and the B.S.F. personnel. As 
regards the authority to investigate the case, no cogent 
documentary evidence has so far been adduced. It is alleged 
that the B.S.F. personnel recovered one Kg. of ganja, which is 
a Narcotic substance in pursuance of the tip-off. But there are 
not materials to show that the concerned B.S.F. personnel had 
furnished written information to his superior officer. Also there 
are no materials to show that before the search operation 
conducted by the B.S.F. personnel, the accused was informed 
to his right to be searched in the presence of Gazetted Officer 
or Magistrate. Neither B.S.F. personnel nor the police 
personnel had prepared the inventory during investigation. The 
prosecution during trial had recorded failure to bring materials 
to show that either the superior B.S.F. personnel or superior 
police personnel were informed about the search, seizure and 
arrest of the accused person. The incriminating articles were 
kept in the Malkhana of the police station but the same was not 
produced during trial. 
 

24.  Thus, it is seen that recovery of the incriminating 
articles from the possession of the accused person has not 
been proved beyond all reasonable doubt. Despite this, a 
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number of mandatory requirements as to the investigation of 
this case under N.S.P.S. Act have not been complied with. On 
perusal of the relevant provisions of the N.D.P.S Act, it is found 
that the aforesaid mandatory requirements incorporated under 
Sections 41, 42, 43, 50, 52-A and 57 of N.D.P.S. Act have not 
been complied with. The aforesaid non-compliance of the 
relevant provisions of the law of the land has been considered  
in the following decided case laws: 
 
 1. (2012) 5 Supreme Court Cases 226 

2. 1997 (2) Gauhati Law Journal 1 
 3. 2001 Supreme Court Cases (Cri) 1048 
 4. (2002) 2 Gauhati Law Reports 78 
 5. (2011) 3 Supreme Court Cases (Cri) 366 
 6. (2010) 3 Supreme Court Cases (Cri) 1255 
 7. 2011 (6)  Gauhati Law Journal 319 
 8. (2012) 4 Gauhati Law Reports 573 
 9. 2005 Supreme Court Cases (Cri) 541 
 10. 1980 Supreme Court Cases (Cri) 683, 
    

25.  On a minute perusal of the facts & circumstances as 
narrated here in before, it can be concluded that here in this 
case the evidences so far surfaced are lacking to establish the 
recovery of the incriminating articles from the exclusive physical 
possession of the accused. Further, during investigation a 
number of mandatory requirements as has been incorporated in 
the Sections of the N.D.P.s. Act and as indicated above have 
not been complied with. 
 

26.  Therefore, evidences so far surfaced during trial, in 
my considered opinion are not at all sufficient to convict the 
accused under the offences alleged of. Therefore, due to the 
insufficiency of evidences, the accused is entitled to get benefit 
of doubt and accordingly he is acquitted on benefit of doubt and 
set at liberty forthwith. His bail bond stands discharged. Seized 
articles shall be destroyed in due course of law. Judgment is 
delivered in open Court. 
 

Given under my hand and seal of the Court on this 
28th day of February, 2014. 
 

Dictated & Corrected by me 
                      Special Judge, Dhubri 

Special Judge, Dhubri. 


